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ABSTRACT

Tanzania can tailor a clear legal basis to enable
who are interested in acquiring and holding
Tanzania can draw lessons from the United

The maq;

mai; . . . . .

COm,Dan[; thrust of this article is to advise on now

shares T; 10 provide financial assistance to employees
- The paper argues that, in tailoring such law,

Kingdom,
Wvoiding its hyrdjes.

INTRODUCTION,

Sec i
Actl;;;;f;n?f.the United King.do.m Companies
a person has ains .the genera} Prmcnp!e that whfere
10 acquire Shacqu{red. acquiring or 1S proposing
for the com arcs in a company, it 1s not law‘ful
financi asls’finy or any of its su.bsu.ilanes to give
PUrpose of u'}Stance c.hfe'ctly or ltndnrc.actl.y for the
NOL, subject tal vaunsmop. Tf}ls prmcnp'le.does
inancig] ass-o some QUghﬁc.auons,-prohlblt the
PUrposes of e'slance which is provided for the

The mployees’ share scheme.
legislative Cgurp ose of .thls paper is to'd.nscu§s the
nited Kip dn]prehen51ve§ of the provisions 1n .the
the fi"anciuom C.:Ompames Act 1985 f:oncemlng
PUrpose of assistance by companies for.lhe
of this dichmPloyee share schemes. In the light
Similar |ay, CSS'O"’ the paper advises on how the
Promotin an be enacted in Tanzania as a means
g employee share schemes.

BAC
KG
NI ROUND TO THE PRESENT LAw IN THE
TED KinGgpom
!

T
:‘:vi‘i’zlution.of the Rule Against the
COmpann of Financial Assistance by a
¢ aen y fOI‘. A(}quisition of Own Shares.
of gencral principle against company acquisition
wn shares in England was formulated by the

The paper advises on how Tanzania can transp

lant the English law at the same time

House of Lords in Trevor Vs. Wlu'tworth1 in order
to preserve the integrity of the capital maintenance
fund and thereby to protect creditors. The
formulation of this principle came as a settlement
to the controversy which had existed, at least
potentially, ever since the enactment of the Joint
Stock Companies Act 18562. The prohibition of
a company to provide financial assistance for
acquisition of own shares is one of the
particularized forms of this principle. This
particularized form was originally enacted in the
Companies Act 19287, following the
recommendations by the Greene Committee™.
Upon consolidation, this provision became
section 45 and section 54 of the Companies Act
19293 and Companies Act 19486 respectively.
The provisions on financial assistance
posed, and yet still poses, difficulties for
practitioners and controversy among lawyers.
Indeed. the provision are capable of penalising
and prevenling many desirable commercial
transactions7. The general principle of company
purchase of own shares was included in a lon§
list of issues on which the Jenkins Committee
received submissions. Howeve, save for some
aspects, the committee declined t0 recommend
any amendment to the principle. This refusal was
based on the ground that, the committee had
received no convincing evidence to justify the

rccommendations.
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Implicitly, the Jenkins Committee upheld the then
existing legal provisions that, they had already
provided adequate means to achieve the
objectives which were referred in the
submissions?. Presumably, the committee was
referring to things like the common practice c¢f
administering the employees’ share scheme
through a trust which is funded by a company.
This practice was possible due to the exception
in the rules governing financial assistance. The
committee did not, however venture to comricent
on the difficulties which surrounded not only the
then absolute prohibition by the company lo
purchase own shares but also the exceptions
thercto.

In spite of the problems which it caused,
the law of financial assistance remained unaltered
for more than. three decades.
amendment o this princid)le was done hy the
Companies Act 1980.10 This amendment
allowed. for the first time in English law, the
repurchase by a company of its own sh
1980 amendment did not, however, change much
the provisions on financia assistance. ! ng year
later. the whole section was repealed and re-cast
in the form of sections 42-44 of the Compmﬁés
Act 198112, Scctions 42-44 of the Companies
Au 1981 “radically revised" the |4 relating to the
glvm.g'oif financial assistance by the comp:ny for
acquisition or own shares or js holding compan
which formerly containeq in scction 54 of lhy
Compa.nics Act, 1948, In addition (o lh;: speciﬁi
ex.ccplmns‘ provisions were added (g ¢nable
privale companies (o derogate from the
prohibition (cxcept for shares ip any uh],("
company or in holding whijc is a publfL‘
company) subject to credior and |nir:1 e
shareholder protection anq after comply; ony
a ‘g;'ncway procedure’ in sectjon 43 aidnir ol
‘whitewashing® for

(,Onb()llddll()ll. bec“OIL 12 I I llE :ClllpalIIES

Act 1981 became sections 15]

. -158
annpanles Act1985. They haye since lhe(l)mfblhe
slightly amended by the Financial Scrviceg eAen
1986 and the Companics Act 1989, e

The first major

arcs. The

Development of the I

Assistance for Em
The very

.aw of Financig}

: ployees’ Share Schemeg
ve f|r§l exeeptions 1o the rule againslclhc
provision of financial assistance by a company
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for acquisition of own shares related to, inter qlla,
employees’ share scheme. These exceptions
allowed; firstly, the assistance which took the
form of the provision by a company in uccordanf:e
with an employces’ share scheme of money for
the acquisition of fully paid shares in the company
orits holding, being the acquisition by trustecs of
or for shares to be held by or for the benefit of
cmployees of the company. I3 This cxception was
re-enacted by the Companics Act 1981 but the
requirement that the funds had to be providcd Y
the trustees of such scheme was dFOPPCdE
secondly, a company to lend money to persons
(other than directors) employed in good faith by
the company with a view to cnabling thos¢
persons to acquire fully paid shares in the
company or its holding to be held by thcm_by
way of beneficial ownership.!4 This exception
was retained by the Companics Act 1981, and {hc
Companies Act 1985. It is still onc of the major
exceptions under which a company can provide
financial assistance for cmployees’ sharc scheme:
Quitc apart from having thesc cxcep“on“’i
none of them provided a straightforward generd’
permission of the financial assistancc"o'
employees’ sharc scheme. The centerpicc®
exception was the one which is mentioned first
However, the scope of this exception was unclea®
The exception referred to the provision of mon€y
which was narrower than the definition O.
linancial assistance. The reference to money W&
thought 1o extend only to cash advances and Ehe
advance of moncy by the company on loan WhI¢
is made on arm’s length basis or favourable lc"":‘;
Further, the exception rcquifcd l.n
Provision of financial assistance o b€
accordance with employces’ share scheme:
Straightforward toan agreement betwee o
Company and trustces of an cmployees' fru'is
would probably not fall within the scope of th s
exception, Furthermore, the arrangcmcﬂl W?
SUpposed to involve the acquisition of "U"y-pacﬁ
shares. 1t was not clear whether or not the sh” el
Were required to be acquired at their market vuluar
or rather, fully-paid up to their nominal Of pol
value. - Any financial assistance which d‘d‘ 20
fulfil the requirements of the exception W% ¢
lawful, unlegs in the case of a private company c
Such assistance was “whitewashed™ Y of
“gﬂlcw;ly proce 158

na

dure™ in seetions 155 10



The IFM Journal of Finance and Management Volume 5 No. 1

the Companies Act 1985.

dife From | {\pril 1990, a new exception with
A eérent wording has replaced the former. 13
cocr(r:]o;dmg to this exce.pli(.)n, “the provision by a
Comga:y’ ”f‘ gOOd_fanh in the interests of the
of an ey ]3’ 10 ﬁn‘anCIal assistance for the purpose
Unlike [é) oyee 'share schcr.ne" has bee‘n lawful.
no lon crelet?Vlous exception, the assistance is
the aﬁqguis'tl'm"ed to the provision of money for
financial al 1on of shares but includes all forms of
able (0 2. S.SISllal’ICC. For exa’mple, a company is
repaying SSlSt an employees shgre schgmes by
charges%n(:)mc or all of the capital or interests
by repayin orrowings taken out by the schemes
charges ongbsome or all of the capital or interests
for the ac orrowings taken out by the scheme
POssible f‘:)”'S'“lOn of company shares. Itis also
SOme Olhcrrfd Company to give a guarantee or
is requirey borm Of.securll'y or md.en‘mny if that
Money (o Y a bank which is willing to lend
exception ;n employces" share sch.cme. This
if it hag ne; Owevcr"apphes to a public company
feduceq assets which are not thereby materially
assisman;.;)r. to lhe.extent that lhgy are, the
Profits 16 is provided out of distributable
Drovisi(‘:\n f“f”hcr e{meption in relation to th?
Share Scheo ﬁnaqelal assista.ncc to employef:s

1985 Act bme was introduced into the Compaples
Act 19861};53Ct10n 196 of the Flr'lancml Services
i any of i« U"(.lc.r this exception, a company
inancia " § ?UbSldlarles are permitted to provl('je
“Onnecijq dSSl.S[ance for the purposes of or in
Oracom y W'fh anything done by thc company
of enaby; 'I: any in tffe'same group) for the purposes
in the firs% or fagnhtating transactions in shares
volying -mentioned company between, and
be: g the beneficial ownership of, those shares

@ the bona fide employces or former
employees of that company or of
another company in the same group.
or

®) " the wives, husbands, widowers,

children or stepchildren under the age

of 18 of any such employees or former
employees.
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For the purposes of this exception, a company is
in the same group as another company if it is a
holding company, or subsidiary of that company,
or a subsidiary of a holding company of that
company. This exception was intended to cover
certain particular types of arrangements, such as
those facilitating the employee-shareholders in
unquoted company to buy and sell shares. In
buying or selling shares owned by the employee-
shareholders, a company could arrange for
bargains to be matched. Alternatively, by
establishing an employees’ trust, shares can be
bought and held by trustees pending resale to
other employee. In this case it might be necessary
for the company in question to advance funds to
trustees to enable them to buy shares. Likewise,
other group companies might advance funds by
way of gifts or loans to enable the trustee to buy
or subscribe shares for the benefit ot ineir own
cmployees.

The general legalisation of the provision
of financial assistance by a company for
employees’ share schemes is one of the key
factors which is facilitating the growing numerous
types of such schemes. The legalisation provides
a convenient and more efficient means under
which companies can provide financial assistance
for employees’ share scheme. This legalisation
is to be commended, although, as we shall see
later. still requires to be polished. Under the new
exceptions. employees’ share scheme have
developed to cover approximately 4,000
companies and at least 3 million employees have
participated. The vast majority of these schemes
are the approved share schemes of which there
were 867 profit sharing schemes, 984 savings-
related share options schemes and 3,981 executive
share options schemes in operation in March
1994.18 Although the general legalisation of the
provision of financial assistance by a company
employees’ share schemes represents a
eap towards simplifying this area of
company law, still the drafting is not‘ precise,
leaving several potential vagaries. The tallor-mz?de
the associated provisions contains
s and phrases’ which can be an
establishment of a genuine
scheme. These ‘words and
or made exemption and the

for
quantum |

exemiption and
ambiguous ‘word
obstacle to the
employees’ share

clauses’ in the tail
associated provisions are discussed below.
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Interpretation Problems of the Current
English Law

Meaning of Financial Assistance and the
e .
external financier for employees’ share scheme

The current legislation contains a definition for

i i 19 The

ion ‘fi al assistance’.

ression ‘financi ce’.
lher'e’i‘gnn eovers not only a lf).lll from (.hc
ggrr:;any to the scheme or the giving of security
hy a company (o collateralise such y loan but also
@ loan from an external source, such as bank, useq

Being g party who can po Penalised, 5 bank
lgnding o an ESOP (ryg may take Suaran(ee
from a Sponsoring COmpany When j( i Satisfieq
that, the requirements seq Outin the lcgislation are
fully complied with. If th

! cse fequiremenyg are noy
complied with, then the lending i
that, its guarantee is nof oy

security g incl'fcclivc.
criminal sanctions,

from the Company, for ipg

ance, certifjeq
resolutions of board meetings

and opiniopg from

in the legislation. it can refuge to

give aloan where
itopines that there deviations in

the scheme rules.

Definition of enployees’ share Scheme

Section 153(4(b) of the Companies Act 1985
: 0 give financia] assistance for

loyees’ share scheme if sych

ed in good faith i the interests

]he IICIM our, [1) d ana ement h?lume 5 No- ‘
J U, nal fFlnance an M g

ideri her a
of the company. When copsnder;\ngd;/:;lors of
financial assistance can pe given, t el: o heir
the company must sal|§fy not on ycstq o the
proposal is bona fide in lh'e mt;:trhe f]n;111cia|
company but also that the Ob_]C’Cl 0' o eheme™
assistance is the “employces 'Sh"‘; e in
Thus, financial assistance is la.x\.viul 1 ‘a‘ 10yees'
uestion falls under the dcﬁnmo.n of emp AN
share schemes given in scction 743 o '
Companies Act 1985 According to this section,
“employces’ share scheme” js 4 schefnc for
encouraging or facilitating the holding of shares

. t

or debentures jp 5 company by or for the benefi

of:

@ Bonafige employees or former em ployees
of the company, the company’s sn{b§1d|ar);
or holding company or the subsidiary 0
the company’s holding company

(b)

the wives, husbands, widowers or chi-ldrelr:
orstep children under the age of 18 of suc
¢mployces or former cmployees.

From the employces point of vicw, the dc_ﬁn"'oz
IS wide ¢nough to cnable the holding of Sharet
Notonly during the period of employment buf
cven afier the termination of the contract 0
¢mploymen20. Morcover, the dcﬁnitionﬂcnabl_cs;
the close relativeg of employees to earn llnflnc'a
assistance whep they are participating in the
Cmployces® share scheme. However, lhcrc, ar:C
three complexities which can arise out of t ?
definition of employces” share schcme,. two 0f
which were featured in the May 1992 Issue o
Palmers Iy, Company.21 These complexities are
discussed below,

() Meaning of “scheme” s
Although the Companies Act 1985 de ! 5
the term “employces’ share schcmc? ‘he
there is no further definition of t
‘scheme’. The word *scheme’ is a vague
and elastic word meaning, inter alia. P|?"
or design. If it used in the context of ";

literal meaning, i.c. it is likened ld
combination of things C()nnecle'd"imIl
adjusted by design, then it js very dlfllClJl
for arrangements involving a single
cmployee to qualify as an ‘employees
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(ii)

(a)

share scheme’. The practice seems to be
that, a scheme is an arrangement whereby
the company draws up rules governing the
holding of shares by employees. In the
presence of the rules, an arrangement
qualifics to be a scheme even if a company
grants an option to a single director. On the
other hand, although not expressly stated
as a requirement in the Companies Act, an
arrangement which is not set down in
writing may not be considered as a scheme.

Set of Participants

The sccond intricacy to the definition of
employees® share scheme concerns the
categorics of persons which are authorised
to participate in the scheme. This
complexity have two fragments, one of
which featured in the May 1992 issue of
Palmer’s Iy Company23.

‘Bona fide’ employee

The primary category of persons which are
entitled to participate in the employces’
Share scheme are ‘bona fide employees’.
However, it is not clear what is intended by
the words *bona fide cmployce’24. It seems
that, the words are intended to exclude those
persons(s) who might be on the payroll but
who do not perform any duties as an
ctmployce. Assuming someone is a
honorary director, can we say that he is not
cntitled to a share option grant or to
Participate in a profit sharing schemes
merely because he is not in the payroll? The
consensus scems to be that, such director
is not entitled because he is not a ‘bona fide
employee’. Since the Act does not define
the words ‘bona fide employee’.
e¢mployees' share scheme lawyers have
difficultics in advising companies wishing
'o provide financial assistance to schemes
incorporates, non-exccutive direclors and/
or honorary dircctors.

For long time, part-time employecs were
regarded not to be ‘bona fide cmployces’
for the purpose of tax-relieved cmployce
share schemes. The legistation covering

these schemes cither required or pcrmmcd

(b)

an employer to exclude part-time workers
from participation in a scheme25. Last year,
the then Chief Secretary to the Treasury, the
Rt Hon Jonathan Aitken MP, tabled a new
clause to the Finance Bill26. The purpose
of this clause is to remove the restrictions
on the inclusion of part-time employees in
tax-relieved- employee financial
participation schemes27, and thus to ensure
that these tax relief’s give equal treatment
to part-time employees, most of whom are
women.The new clause applies to all five
kinds of tax-relieved employee share
participation schemes, namely; approved
profit sharing schemes, approved savings -
related share option schemes, approved
executive share option schemes, qualifying
employee share ownership trusts (ESOPS)
and registered profit - rclated pay (PRP)
schemes. Under the new legislation, part-
time employces may in future participate in
those schemes from which they are, or may
be, excluded currently. In future. part-time
employecs are to be taken into account in
considering whether a PRP scheme relates
to sufficicnt employees for tax-relieved
payments to be made under it. This
amendment is to be praised for granting the
right to part-time employee to participate in
tax-relieved employee share schemes. It
unfortunate that, the new legislation intends
to remove restrictions in the tax-relieved
employees’ share scheme only and is silent
on the non tax-relieved employee share

schemes.

Default Beneficiaries

This complexity was pointed out in the May
1992 issue of Palmer’s In Company.28 Itis
generally unclear whether the list of those
who can participate in an employees’ share
scheme was intended to be all-out. It is not
clear if the presence of just one potential
default beneficiary can disqualify the whole
arrangement from being an ‘employecs’
share scheme® even if the rest arc lawful
beneficiaries. While it is too restrictive to
suggest that only bona tide employees,
former employces and their dependants
must be intended to benefito it is also
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arguable that it is too liberal to suggest that
only one employee need to be a lawful
beneficiary to constitute employees’ share
scheme. There is an argument that, the fact
that others might incidentally benefit from
the establishment of the scheme should not
lead the scheme to fall foul to the prohibition
in section 15129, This argument is
somewhat correct. Assuming that the
provision is amended to make clear that, the
incidental inclusion of one default
beneficially cannot disqualify an
arrangement from being an employees’
share scheme. Can we say that no further
problems might arise with this legal
position? The answer is certainly no.
Problems still can arise as to what extent

the default beneficiaries can be incorporated
in a scheme.

The meaning of the phrase “encouraging or
&Mi_ng_ﬂmng_fy_swﬁé

The problematic attributes of the phrase
“encouraging or facilitating the holding of shares™
was featured in May 1992 issue of Palmer’s In
Company.31 This phrase denotes that, unless a
scheme is established for encouraging or
facilitating the holding of shares by employee, it
is otherwise unlawful. Tt jg difficult (o
conceptualise how the scheme which js designed
to last for a short time €ncourages or facilitates
the holding of shares, Arrangements under which
anemployee is only entitled to encash their shares
can hardly be described as ‘enc
facilitating the holding of shares’
benefit of employecs.

The appreciation of the y
surrounding this phrase depends on
For those who prefer the compan
considerable leeway
employees’ share scheme
as onc of the high ranking problems in the law of
financial assistance. Conversely, the supporters
of the view that, employees’ share scheme should
develop greater and durable degree of employee
share ownership will not consider this phrase as
a pr(?b]cm. Economic and Psychological
convictions supports that, employees’ share
sct}eme cannot be used as a means of making
quick profits or supplementing salaries or solving

ouraging or
by or for the

ncertainty
one’s view,
. Y to have a
In establishing (he
will regard this phrase
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the commercial problems facing the company
such as a hostile take-over. On the other side if a
company is unable to establish extensive apd
durable forms of employees’ share ownership,
there is no convincing reason why such company
should not be allowed to establish short term
schemes like phantom share schemes and
restricted share schemes. In the increasing vario:.ls
forms of employee share ownership, this
particular aspect ‘should be streamlined to
accommodate both views.

The meaning of the phrase “in good faith in the
interests of the comQany".32

As I have mentioned, the provision of financial
assistance for employees’ share scheme is lawful
when it is given “in good faith in the interests of
the company”. The phrase ‘in good faith in the
interests of the company’ is necessitated by the
policy requirement that, the primary creation of
the ESOP must be for the purposes of employees’
share scheme. Financial assistance which is
provided to an ESOP established to act as ‘poison
pill’ deterrent against hostile take over and
potential damaging take over would not be lawful.
In the United States, the creation of ESOP in order
to prevent a hostile or potentially damaging take
over has been held to be lawful 33. The
requirement of the financial assistance to be in
good faith in the interests of the company is also
contained in the general exception, a company
can provide financial assistance by the way of
reducing or discharging a liability if the principal
purpose of such assistance is not to acquire sharcs.
The provision of financial assistance is allowed,
if among other things, it is given “in good faith in
the interests of the company”. The phrase ‘in
good faith in the interests of the company’ is not
further defined in the Companies Act 1985.

The abscnce of the clear mcaning of these
phrases have attracted a number of criticisms from
Practitioners and the academic community. The
principal criticism is that, these provisions are
uncertain in scope. It has been argued that, as
the result of this uncertainty, practitioners do nol‘
know how (o apply them. The uncertainty of
these phrases has been escalated by the decision
of the House of Lords in Brady Vs. Brady3?. In
that case, the court decided that, financial
assistance given to prevent continucd
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management deadlock in, and a probable
llqtfldation of, the company giving financial
assistance was, viewed objectively, in the
COlepany’s interests. In his judgement, Lord
Oliver stated that: 36

“The words ‘in good faith in the interests
of the company’ form, I think, a single
composite expression and postulate d
requirement that those responsible for
Pr()f‘lt/‘illg the company to provide the
assistance must act in the genuine belief
L.lmt it is being done in the company’s
interest. In the circumstances Jf this case.
where failure 1o implement the final stage
“f_ the scheme for the division of the nvo
sides of Brady's business is likely to lead
{ ack 10 the very management deadlock that
was designed 1o avoid and probuble of
bemg perceived by Brady's directors as
caleulated 1o advance Brady's corporate
””(( commercial interests and the interests
of s employees but s, indeed, viewed
“bA"""i"t‘/,\'. in the company's inferest

i:,'l]‘;:;::r“'c‘ill‘ from hi.s: Lo.rdships sl.ulcr.ncnl as 1o
- Or not a subjective or objective test s
z‘lllllll;‘::’llml in determining \\"hCth{l' or not the
in the ;l ‘I‘S,SN;'"CF wis |)l'()\'|<lcq ‘in gm)d‘laulh
‘“‘gunw,?[u'll%“ ol thc. company - There is an
tes( 37 Hl hat, Lord Oliver referred the SUI)JCC,“\?
Makine _‘(v)“'L'VCl‘. the same sl:.ncmcnl cnd.s.’h}
"”\'Plui: "L'L‘I‘Cncc to the objective test. Hzmljg

ed the subjective nature ol the phrasc.
' objectively. the

Lo .
<ord

Oliver concluded that.
cen made in

;t:::ji;.!]fs“l_i“ll of the company had b
aith in the interests of the company.
Brad, TI‘ch reasoning of the House of Lm:d.s in’
regard; s caused a sufficient un'ccrldu‘u)
1531 ’llg the scope ol the c.?«ccplmns |[1 sccl'l(jll
the oy ;l;)d (2) (.)I the Companics Act 1985 to mal-u:
thay ”[ _()’VCCS share schcmc lawyers to bc!ng;
|53(74)(1; same unccrlam.ly z\ppllgs to .\(?Lll()l]
- ) which have similar wording. Of more
are schemes lawyer’s

Sl b e
> 'Bhificance to emplayee sh
good

]l;:;//l:‘?h test is appropriate {o the phrase “f'n oo
Subj n the interests of the '('ompm.z). . s.,
JCClive or objective test applicd to this phrasc:

OW on the problems inherent in cach of these
fests be dealt with? Assuming the subjective test
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in relevant, still it is not clear as to what degree
this test allows directors to collatelarise other
commercial motives when deciding to give
financial assistance for employees’ share scheme.
This test fits badly to the legal requirement that,
in considering whether financial assistance can be
given, the directors must be satisfied not only that
their proposal is ‘bona fide in the best interests of
the company’, but also that ‘the object of the
financial assistance is the employees’ share
scheme’. Application of the subjective test cannot
cause the company directors to escape penalties
where the creation of the ESOP is associated with
other commercial motives such as a desire to
« »cure a substantial block of the company’s shares
in the ‘safe hands’ by protecting the company
from an unwelcome take over bid.

Likewise, the objective test has technical
difficultics. The phrase ‘in good faith in the
interest if the company’ postulates a requirement
that directors procuring a company to give
financial assistance must act in genuine beliefin
the interest of the company. The words ‘in good
faith” and ‘in the interests of the company’
rcquires a judgement on the underlying
commercial motive of the ransaction. If, for
instance, directors procures acompany to provide
financial assistance to an ESOP with a desire to
a substantial block of company’s shares
afe hands’, such directors can hardly be
¢ acted in genuine belicf in the

secure
in the s
said not to hav
interests of the company because the move have
clements of commercial motives. It is very
Jifficult for one to prove that such directors had

not acted in genuine belief in the interests of the

company.

The Meaning of the words ‘for the purposes of

employees’ share scheme’.
The problems which can arise from the words ‘for
loyees™ share scheme was

also featured in the May 1992 issue of Palmer’s
in Company8. Usually, the ESOP trustee
acquisition of shares will need to be financed b?'
the company in onc form or another. The fO@ it
takes will be governed by the purposes for which
an ESOP has been set up. For instance. if the
shares acquired by the ESOP trustee are to be
distributed frce to employees. then the company
will need to make substantial gifts- Therefore,

the purposcs’ of emp



90

financial assistance by a company, .whatever fo:l'xln
it takes, will be lawful only if it enablf_:s the
employees to acquire and hold shares m,t.hf;
company and transfer to them. Any ﬁpancm
assistance which is directly absorbed into an
ESOP without any manifest result of enabling the
employees to acquire and h<.)ld shares may not
be lawful. The best example is where a company
advances sum to an ESOP by the way .of
debenture stock and is given the opportunity
under the trust deed to redgem on favouraple
terms. If a company delays the redemption
because it likely its ESOP to ‘wafehouse.’ the
stock for a short period, such delay hardly satisfies
the requirement that financial assistance must be

provided ‘for the purposes of employees’ share
scheme’39,

The meaning of the words ‘in the c
its holding company’.

As I'have indicated above, the olde
the one which enables a com
to its own employees for the
them to acquire shares.40
exception is the requirement that, the shares (o
be acquired must be shares in the employer
company or its holding company, not 3 subsidiary
of the company nor any other member of the
group which includes the employer company. If

are to fall under

ompany or

st exception is
pany to make loans
purposes of enabling
The problem with this

transferred to qualifying ¢q
circumstances, the provision o
be possible so long as the co
are willing to transfer the em

mpany.
fthe loan wi| only

mpanies concerned
ployees.

Special Restriction for Public Com anies
The employees’ sha

re scheme derogation from
the prohibition jn section 15] ap

that its net assets are
assistance is provig
profits. 4]
by which the aggregate of the
exceeds the aggregate of its liabilitjeg (taking
account of both assets ang liabilities 10 be stated
in the company’s accounting records immediae]

before the financial assistance g given).4¥

ed out ¢

Company’g assets

0. 1
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‘Liabilities’ are widely defined to mean the
amount which is retained as reasonably ‘“e‘fistsaz
for the purpose of providing for any llab_' ltZ) be
loss which is likely to be incurred or certain e
incurred but uncertain as to amount or as to ial
date on which it will arise.43' The SRecsed
prohibition for public companies is nf:ces§1t: .
by Article 23 of the Second EEC DITCCUVb“c
Company Law44 which applies to p}:bila
companies only. This article generally pro ake
public company to ‘advance funds, 'nor m o
loans, nor provide security, with a view to
acquisition of its shares by a third party’. ding
Apart from the uncertainties surroun s
the calculation of the reduction in the pet asstehis:
the subjection of the public companics “?t ary
requirement seems to be unnecessarily arbi r'e .
division between private and public compani hP;
There will often be some cases where tl]y
assistance might not be actually or potem"‘By
contrary to the prohibition in section 151. o
contrast, the same transaction is free from a
restriction if undertaken by a private compa'")g
In addition to this arbitrary division, -thcref dnry
Some practical difficulties in the calculation 0 z:hc
reduction in net assets. On one h'dn(%v 0
provision which restricts public COl“Pa“":;are
provide financial assistance for employ,ee 5 ns
schemes4 suggests that, ‘net assets meahe
market value of the companies assets. On lts
other hand, the definition of *net assets’ sugges N
that, the calculation of net assets have to b{‘S_e ,OS
the book values of the assets and 'if‘-b"'n,zl
immediately before the giving of f}nf‘"Clr
assistance. In view of this uncertainty, it is Ve_a);
difficult for a public company to provide ﬁnanCIal
assistance which complies fully with the leg ;
requirements. In most cases, the book values 0"
assets and liabilities wil; reflect low values. FUe
compliance with book value method can redU_CS
the opportunities available to public companié
o fund the employees’ share scheme. , e
It is less disputed that, employees .Sharo
€ can be seen as an effective incentive t ‘
molivate employces which have the effect l?e
increasing Corporate performance. Therefor e, ht
calculation of any reduction in net assets mig b
base on the e€xpectation and projection on f“’h“fn
a scheme is foundeg, Should the projection ;e
the business Plan subport the conclusion that t

schem
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ngé)cl_‘;g::chi:.\l';:m.cm in the dcg.rec of corporate
the financi] usl f)!fscl the rcducuon. of net assels,
Circumstance f:sld:l'cc can be Prqvndcd. In such
2 public Com. lcr.u is no FQ"V'"C'“S rcafon w!my
assistance r:n_v' lS‘ prohibited to gn'e. ![nanc'lal
which ma); e \()}(Icr lo.rcducc ‘ttlc qmlculucs
be provided l-ob ll: pruSUCC. clanl.lcauon sh()‘u!d
section 152(2) ¢ cflect that, ‘net usscl§ in
COmPanicg—'l:g‘m.c.‘ms markql value of the
Provided 10‘;‘1.1}[[5" Mecchanism s‘hould.hc
obtaing market ‘:llil'c .1hnsc companics which
be prosecuted | dAuauon :mc! acts upon it _nol o
Section 15 or breach of the prohibition in

P
)p : ..
(iqq\v.()‘\““s FOR REFORM OF THE
INER; e
IN Tig AL LAw 0F FINANCIAL ASSISTANCE
1 Ui Kingpont

In Ocrohn.
lndu:ll;;b‘: Llli(')%' the Department of Trade and
l‘undulncm.,]l N“‘_:d a consultation paper in \\"hich
Ummmics‘I()l;._lol‘ms l()»lhc "pr()\'l'smns.nl the
were Su""' N ¢ ?ﬁ‘tmccrmng financial assistance
Views ne""“lcd Y The department asked for
set O‘U[ ;;lii;;):xl"“"g statutory provisions and 1t
"Cquegiey by ~|:: ].“\ its paper. Rc:s‘pnnsc..x‘ were
Such "CSDUI;\C» anuary 1994 and in the Ingh} of
Whether Ch'l.l ;\‘l‘hc Dcpuru?lcn(. would cnns:ndcr
he DT] Ll‘()l%ts to lhc‘ Icg}slalll()ll are rcqm!'cd.
Methodg by L“L,"“.‘Cnl Inghh.gh'ls three possible
eformeq. Lirs nch lh.c Qxlsllllg law couhlc'l be
COuld be ey *l the existing statutory pro.vlsnons
Second, \l L«l.lt.‘(? by a reproduced Article 23.
be dl‘ur;cd L CXIsting statutory provisions could
g!‘)vcrnlncn‘ll l'l(k-“:. l»pral!sc the Unllcq Kingdom
O Taw 1y '"‘(.)IISI(ICI'Ingl()Sll'Ca.n.l.l.lncth arca
pmclilioncr:”gllnucs ‘m cause dI“lCLlil.ICS for
Identifiey h.\,.”"”mc of the problems Wthh' are
Made ka:m'p“u' DTI dot.zlimcnl.uppllc.s o l;uk)r-
CMployees: sh(')lT ‘OI the If‘nzfllclall assistance .lor
M section I.5|dIL S‘fhc,nc‘ from the prohibition
d“cllmcm . It is unfortunate l.hul. lhc‘DTI
C()"Sllllmiv:nllljF]llS'SC(l that the issue of the
New IC.gis|.“-lL()“A““.llcnll does not mean that the
pmclilinnc‘,.;un \ in .*.ilghl. Thlsqmcan:s‘.l_lml t.he
for unkn():vwll' continue to confront d!.lhcul(.lcs
assistance “n period l.vc'iorc new financial
staustory provisions are introduced.
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The Law of Financial Assistance for
Employees’ Share Scheme in Tanzania

¢ general prohibition of acompany
ial assistance for acquisition of
its own shares is contained in section 46 of the
Companies Ordinance4?.  This general
prohibition doesnot apply to financial assistance
is, among other things, is given in accordance with
any scheme for time being in force for the
purchasc by trustees of fully-paid shares in the
company to be held by or for the benefit of
employees of the company. including any director
nholding a salaried employment or office in the
compnny48. The prohibition also exempts the
financial assistance which is in the form of loans
to persons, other than directors, who are bona fide
employces of the company with a view to cnable
them to purchase fully-paid shares in the
company to held b themselves by way of
henelicial ownership® 9. These cmployees’ share
scheme related exceptions are similar to thosc
which were contained in section 16(1 y(b)and (¢)
of the English Companies Act 1928

Ax 1 have noted above. exception of this
ol entirely authorise the company
assistance for employce
fficiently worded

In Tanzania, th
to provide financ

kindpersedon
to provide the financial
<hare scheme. They are not su
(0 serve as a proper legal basis for the provision
of the financial assistance in the modern form of
heme such as ESOPs. profit
arc options and the

These exceptions

employces’ share s¢
sharing schemes. executive sh
savings-related share oplions.
requires shares 1o be purchased. to be full-paid.
It is not clear whether the ‘lully-paid’ requirement
ates to the shares market value. nominal value
\ue. The requirement of thc arrangement
a company and the trustees makes
less since at the moment

there are no such cmployees’ trusts in Tanzania.
The refcrence to money in both provisos implics
that the financial assistance can only be given in
the form of cash advances (0 @ trustees or to an
employce pursuant o a loan agreement which is
concluded on arms-length basis or on favourable
terms. Unlike the United Kingdom Companies
Act 1985. the Tanzanian Company Law does nol
contain such definition. Generally in Tanzania
there is no sufficient legal basis which authorises

rel
or par vé
to be between
the exception to be use
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the company to give financial assistance with a
view to encourage or facilitate employees’ share
scheme. Most of the modern forms of financial
assistance to employee share schemes are capable

of falling foul to the prohibition in section 46 (1) -

of the Companies Ordinance.

In view of the fact that the Parastatal Sector
Reform Commission is encouraging employees’
share schemes as a privatisation mechanism there
is need to revise the current law of financial
assistance for employees share scheme. Such
revision should come with a straightforward and
precise permission of the provision of financial
assistance to encourage employee-shareholders.
The permission can be modelled on section 132
of the United Kingdom Companies Act 1989 and
section 196 of the Financial Services Act 1986.

The permission should cover not only cash
advances but also the other forms of financial
assistance. For instance, companies should be
allowed to assist the employee-shareholders to
repay some or all of the capital or interests charges
on borrowings taken out for the acquisition of
company shares. Companies also should be
allowed to give a guarantee or other form of
security or indemnity when it is required by a bank
which is advancing a credit for the purposes of
employees’ share scheme. Further, a clear legal
framework should be legislated to guide certain
types of arrangements such as those facilitating
the employees-shareholders to buy and sell
shares. For example, a law should be tailored to
require a company to arrange the matching of
bargains or to establish an employees’ trust where
the shares can be bought and held by trustees
pending resale to other employee.

The general legalisation o
of financial assistance by acom
share schemes should be legi
language in order to minimis
problems. In drafting the pe
the following issues must be

f the provision
Pany for employee
slated in a precise
e the interpretation
rmitting provisions,
taken into account:

1. The definition of financia] assistance
should avoid the spreading of the
penalties to third parties such as banks

which finances the employee share
schemes.
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2. The definition of ‘employees’ share
scheme’ must indicate clearly the
arrangements which are ‘schemes’
referred in the definition and which are
not. It should also clarify who is a bona
fide employee and who is not.
Clarification should also be made if a
certain minimum number of participants
is required to constitute an ‘employees
share scheme;.

3. The permitting provisions must indicate
as to what extent and for how long a
scheme have to encourage and facilitate
the holding of shares by or for the benefit
of employees.

4. The permitting provisions must state if
a bona fide financial assistance for
employee share schemes which
incidentally falls foul to the prohibition
in section 46 (1) of the Companies
Ordinance in necessarily unlawful. Also
it should indicate if a financial assistance
which is directly absorbed into an ESQP
without any manifest result of enabling
the employees to acquire and hold shares
is lawful or not.

5. The permitting provisions should allow
the loan for the purpose of employee
share schemes to he given not only (0
employees of ‘the company which 15
giving the loan but also to the employees
of a holding company, subsidiary of
other company which is a member of the
group.

6. As far the public companies ar¢
concerned, the conditions attached to the
provision of financial assistance must bé
clear to avoid the unnetessary
restrictions like those existing in the
United Kingdom.

ConcrLusion

In closing this discussion, I want to make it Clea’;
that em»loyee share schemes in Tanzania Ca““f’t
be efficiently promoted if employers cannot asstS
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financially that employees to acquire shares. The
gcqerul Iegalisation of the provision of financial
assistance by the company for the purpose of
employce share schemes is one of the key factors
‘_thCh' can motivate the employers to assist
“n‘_‘"c’a"y the employees. We can learn from the
United Kingdom where the general legalisation
has caused more than 4000 companies to establish
::::]Pl'lgi'c: share schcmcs.. In' the absen.cc 9f a
) dimcu“f:’:zcral Icgullsa‘uon in Tflnzanla, itis

cvelop the wide scale share schemes.

END NOTES

L1887y 12 App. Cas. 409

[

19 & 20 Vier. C. 47

w

I8 & 19 Geo. 5, Section 16.

&

1?26 Cmnd. 2627. Paragraphs 30 & 31. The
Mischicf which the provisions were originally
designed to prohibit was clearly described by
the commitiee in the fotlowing words:

‘A practice has made its appearance in recent
Years which we consider to be highly
Jmproper. - A syndicatc agrees to purchase
fro'“ the existing sharcholders sufficient
shares 10 control a company, the purchase
money is provided by a temporary loan {rom
. ba.nk for a day or two, the syndicate’s
ominecs are appointed directors in place of
:hc old board and immediately proceed (o
,-End to ‘h}‘ syndicate out of the company’s

nds (often without security) the money
" eduired o pay off the bank. Thus in effect
the company provides money for the
Purchasc of jts own shares”

19 & 20 Geo. 5.

1-12 Geo, 6.

See the examples of these transactions in
Dugan. R. & Kcef, S. Company Purchase of

Of“" Shares: The Case for New Zealand.
Victoria University Press. 1989 p. 14

8.

9.

10.

employce share schemes”,

93
1962 Cmnd. 1749

ibid. p.61 According to, Dugan and Keef,
op.cit (supra note 7), the committee
rccognised that, ‘the limited exceptions to the
rule in Trevor would facilitate retirement of
shareholders in small private companies and
the administration of employee share

schemes’.
c.22

The minor changes to the provision on
financial assistance was contained in Sch. 3

para 10, ibid.

C.02

Section 16 (1) (b) Companies Act 1928, Now
Section 153 (4) (b) as substituted by Section
132 of the Companies Act 1989.

Scction 16(1)(c). Now Section 153(4)(c) of
the Companies Act 1985

Section 132 of the Companies Act 1989

Sce section 154 (1) of the Companies Act
1985

This exception was slightly modified by
section 144(4) and Sch. 18 para. of the
Companies Act 1985 as from 1st November
1990 subject to transitional provisions.

These figures are provided in Chamberlain,
C. Tolley's Practical Guide to Employees’
Share Scheme. Tolley’s, 1994, p. 1. These
figures arc not necessarily correct.

Scction 152(1)(a), Companies Act 1985

employees are not allowed to

In practice,
loyee share schemes

participate in the emp
after leaving employment.

“Financial Assistance for

Sec Cohen. D.
Palmer's In

Company. Issue 5 May 20 1992.
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22,
23,

24.

25.

26.

27.

28.

29.

30.
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Section 743, Companies Act 1985
Cohen, D. op. cit.

Sections 743(a) & 153(4)(b)(i) Companies
Act 1985.

The legislation required part-time employees
tu be excluded from an approved executive
share option scheme and it permitted an
cmploycr 1o exclude part-time employecs
from an approved profit-sharing scheme, or
an approved savings related sharc-option
scheme. It also permitted part-time
employces to be left out of account in
considering whether sufticient employces are
to participate in aregistered PRP scheme. See
the Press Releave, infra note 26

See Inland Revenue Press Release, 9
February 1995. The tabling of this clause
seems to be a response to the House of Lords
decision in the case of Regina Vs. Secretary
of State for Employment ex parte Equal
Opportunities Commission (EOC) and
another [1994] IRLR 176. In this case the
court decided that certain hours of work
thresholds, which employees had to meet in
order to qualify for statutory unfair dismissal
and redundancy payments rights, were not
consistent with European equai treatment
law.

The restrictions to be amended are those in
parts III - V of Schedule 9 to the Taxes Act
1988 (for which the word “full-time’ is
deleted and replaced by ‘an employee’;
Schedule § o the Taxes Act 1988 and
Schedule 5 1o the Finance Act 1989 (for
which the exclusion by a scheme of
employees working less than 20 hours a week
is omitted).

Cohen, D. op. cit.
Cohen. ibid

Section 743. Companies Act 1985.

3L

32.

33.

34.

3s.

36.

38.

39.

40.

41.

42.

43.

45.

46.

47.

Cohen, D. gp. cit.
Section 153(4)(b), Companies Act 1985

For instance, the establishment of an ESOP
by Polaroid Inc. in 1988 in order to prevent a
hostile take-over bid was upheld by the US
courts.

sections 155-158 of the Companies Act 1985

[1988] 2 WLR 1308. For analysis of the
implications of this decision, see, Pettet. B.
G. “Developments in the Law of Financial
Assistance for the Purchase of Shares”,
Journal of International Banking Law, Issue
No. 3, 1988, pp. 96-104.

ibid.

Cohen, D. op. cit.
Cohen, D. op. cit.

This point is well dealt by Cohen, D. Ibid.

Scction 154(4)(c), Companies Act 1985,
Sections 154(1), Companies Act 1985
Section 154(2)(a), ibid

Section 154(2)(a), ibid.

Dir. T7/091/EEC 0.3 1977 L2¢/1.

Sce section 154 of the Companies Act 1985.

For an account of this document,
Barham, R. “Financial Assislance: Proposals
for Reform™ International Company and
Commercial Law Review. Issye No. 2 Feb.
1994 pp. 39-42; Lumsden, C. “Financial
Assistance: DTI Review” Palmer’s In
Company. Issue No. I, Jan. 1994,

SCC.

Chapter 212 of the Tanzanian Laws. This
legislation is modeled on the English
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Companies Act 1929.
48. Section 46 (1)(b), Ibid.
49. Section 46 (1)(c), Ibid.

50. These exceptions were retained by the
Companies Act 1929 and Companies Act
1948 and are also retained by the
consolidation Companies Act 1985. They are
still one of the key legal basis for the provision
of financial assistarice for employees’ share
scheme in the United Kingdom.
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