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ABSTRACT

At leas
St up to carhy . ,
ip 10 early 1990s most third world countries governments

had been intensively participating

ances this has been in collaboration with

in econ ; L
Tranen Z:{I ic activities of their respective states. In many inst
ional Corporations (TNCs). This article attempls [0 analyse the objectives that prompted
has been argued in the paper that such

the
overnme N
obj eé; ”ver nments to enter into joint ventures with
o currcs were hardly achieved. The article ends up
ent era of liberalization and globalisation.

::trod"ction
natﬂlrz l;gril:td Sil‘?e the Second World War the
drastica fer national investments has changed
Public a,{d rom portfolio investment in foreign
inVestmem private bodies, to private direct
Is hadséPDls)' 'Before the 19605, most of
industrially gove directed within the then
rather tha Y developed countries in the north
Worlg orn to emerging capital - scarce Tl.nrd
Caribbegy ooh OF nations (including Africa,
eXception and _thf? Pacific). Howeverthe strlk!ng
industri was in investment involving extraction
1es such as mining and forest products.'

19405 5(;I‘he de-colonization campaigns in t!'le

p°Wer’s 5 a'?d ef"')’ 60s that ended by colon.lal

openeq 8ranting independence to their colonies

in the t;n arkets and opportunities for investment

Mmong l"l‘ltor ies that were up to then uqder the

the F Poly of former colonial masters, pamcularly
rench and the British.

Needed f Na.tura“)' ] the newly indepefldent states
€cono oreign capital to advance thel!' packward
laws es. $°me of them enacted investment
to th’ inter alia, to guarantee certain protection
inVesf would b? investors.2 The subsequent
Joint ment consisted of either wholly o.wned or
atten, ventures (JVs) enterprises. This essay
Tran Rts t(.) analyze the efficacy of JVs between

sinational Corporation (TNCs) and the
8overnments of less developed countries

TNCs. It

by proposing the new role of the governments in

(hereinafter referred to as the governments).J In
so doing the argument is that given the problems
and failures which have been encountered in the
governments - TNCs joint ventures and the
changing nature of global economic system, the
governments should desist from forming joint
ventures Wwith TNCs except in certain
circumstances only- Governments should resort
to their sovereign rights to regulate the business
activities within the national territory, and
encourage or assist local entrepreneurs through
purposeful policy, to enter into joint ventures with
TNCs. Therefore, in part one of this essay, the
problem which is intended to be addressed to will
be defined. Parttwo thereof will assess critically
reasons that prompted the governments to opt at
equity participation in joint ventures with TNCs.
An outline of the alternative policy and legal
framework in dealing with TNCs with special
reference to joint venture investments in which
TNCs willbe given in part three. Finally, in part
four as part of the conclusion some additional
measures that should be taken to improve the
regulation of TNCs which are the major

participants in JVs is given.

The Problem

When most of LDCs assumed their statehood,
they were confronted with multiple
developmental problems which they had to tackle.
The political independence euphoria having come
to an end, there was the realization that political
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. . . . H a
independence was not an adequate solution to the problems in hand. [t may be noted that in Afl'lf;I
for instance national economies were externally dominated by TNCs belonging to former coloni

powers as the table bellow indicates.

Table 1: TNCs Operations in Former Colonies in Africa

Colonial Former colony % of foreign
Power Investment
United Swaziland 96.6
Kingdom
Malawi 92,7
Botswana §3.0
Rhodesia 3.3
(Zimbabwe)
Zambia 76.6
Kenya 78.8
Sudan 74.9
Ghana 59.1
Nigeria 53.8
Belgium Zaire 87.8
Rwanda 86.5
Burundi 84.5
France Niger 95.7
Central African 91.8
Republic
Senegal 87.4
Chad 80.4
Mali 76.9
Cameroon 75.1
Gabon 73.4
Algeria T1.7
Dahomey 57.0

SOURCE: UN (Publication Sales No. E7311., All, 11971)

The state of affairs indicated above, prompted we
African states desire to exercise their sovereign
rights to own the natural resources, py declari‘ng
that all the natural resources in their respective
states were national property (Piccioto, 1993:
152).4 Some countries went a step further. They
either acquired some equity shares in TNCs
businesses or nationalized them. With regard to
acquisition a good example can be found in
Zambia. The Zambian government acquired 51%
of shares from Anglo-American Limited and
Roam Selection Trust and formed a public

enterprise which entered into joint venture
arrangement with them (Asante, 1979- 352). To
consolidate the situation, the Zambian Mines and
Minerals Act® made domestic participation in
mining enterprise mandatory (Ndulo: 1987: 190).
The Tanzanian government went beyond
acquisition and nationalized almost every foreign
business undertaking®. This was after the then
ruling party, the Tanganyika African National
Union declared its intention of building an
egalitarian nation based on a brand of socialism
known as Ujamaa? . Within a fortnight, to the
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chagrin of i
almbos[ of investors, the government nationalized
every business and promised to

Compens
14-20) ate the former owners (Peter (a), 1989,

sufﬁciem] '(‘:asqme instances, because of lack of
go"el‘nmemplt-al and loca! technical know how,
choice otherslm deve],opll)g countries had no
allowing TNIC]a" entering into joint ventures, or
PDI. (Lipton &S\;o operate the wholly - owned
Center for T asciannie, 1991; United Nation
chOOSing ' ransn{onal. (;OTPOI'ation; 1987). In
that govcrm:mer into joint ventures, it seemed
only control ents were prompted by the fact that
heights® of ] and (-)\V“QFSh'P of ‘commanding
them to f ;? national economy could enable
resDonsibill'lt- ill the economic and social
1987;Asaml ies confronting them (Picciotto,
and Vasciane"1979; Beamish, 1988; and Lipston
nie, 1991)

of interes?sefi?luse th_er e was apparent conflicting
the joint ven; €to dwergept objectives between
and TNCs it"."es partners i.e. host governments
deVelopin; c Is h{ghly dfibatable as to whether
the light °0 foUntnc?s a'chleved their objectives 1N
Strategjes. v| sophisticated TNCs corporate
Maximizin ich have their primary purpose of
it is debatagbll)mﬁt and minimizing costs. Fu‘rther,
current |ibe ¢ as tf’ whether it is proper, 1N the
world econ raI'ZZ.ltlon z'lnd globalization of ?he
the leading omy in which TNCs are assuming
enation:ﬁnd ‘_iomlnant role; coupled with the
Privatizatic. (mr _public_sector through
80vernmelon (Picciotto, 1993: 155—7). thjdt
intematiOnn:S, S_hould participate in equity in
regulator al joint ventures instead of playmng 2
y role in a given legal and policy

ﬂ"]m
dMmewor .
issucg. ork. This paper attempts to address these

G
s Overnment objectives versus TNCs

;‘;ﬁto‘zectives of Third World partici :
Primar ntures can be categorized broadly into
Objectiy and secondary objectives. The primary
theref‘ove is to participate in own«?rshlp an

havinarte, control Pfthe concerned business- That
g been achieved third world governments

pation in
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wanted to achieve the secondary objectives;
namely; information and transfer of technology,
political considerations, increasing government
revenue, attracting foreign capital and investors
and attaining future ownership of the joint
ventures (Lipton and Vasciannie, 1988). In
discussing the above objectives the most
fundamental objectives of ownership and control

is considered first.

Ownership and Control

ries had a seemingly erroneous

h equity participation in joint
venture arrangements, governments could
exercise control over the activities of the
concerned business, to the benefit of their
respective countries through the boards of
directors in which they are represented by
governments appointees (Liptonand Vasciannie,
1988: 121). The ownership of the joint venture
does not necessarily lead to the control of the
undertaking (Beamish, 1988:12, Asante
1979:341). In the same vein, it is argued that
governments participation in the joint venture has
not led them to actual control of the said

> enterprises. This has been due to various reasons.
First, most of the governments appointees in joint
ventures boards of directors lacked corporate or
managerial and operative expertise compared
with their counterparts in the TNCs who could
usually use their expertise to overshadow local
directors. This fact has been aggravated by the
fact that LDCs governments usually appointed
retired or active politicians and senior civil
servants who know nothing or very little about
international business undertaking,® or are over
purdened by other duties apart from the said
directorships- They hardly find adequate time
for rigorous supervision of the firm which is
essential for effective control (Lipton and

Vasciannie, 149:50; Asante: 149).°

Developing count
belief that throug

Secondly, TNCs managers in joint
ventures, used to offer high sitting and annual
fees for directors in order to induce them into
subservience so that they could not question
various decisions taken by the management or
resolutions which are requested by manag
to be passed (Asante, op cit., loc.iiit.),nabement
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Thirdly, even where the joint venture was equally
owned TNCs have used their expertise in
corporate matters to ensure that they remain with
an upper hand. For instance, shares held by a
third world government may be categorized in
such a way as to deny the government full benefit
of equity holding. Asante (1979:347) has
indicated that one of the methods used is to put
in the Articles of Association of the joint venture
a provision that they (shares of the governments)
were non voting and dividend non participatory.
’ In certain situations, though the shares
held by the partners in a joint venture may be in
pari passu, the majority position of the
government as a shareholder may be neutralizeq
by the devices of the minority protection in the
company business (Asante, op, cit., loc. cit.). Op
the other hand, TNCs have devised a way of
effecting the inclusion of provisions in joint
venture contract ensuring that the
management prerogative in the
to be formed (Lipton and Vasc
through which they assume day
functions of the joint venture.

Y are given
Joint equity entity
iannie 1991- 124)
to day manageria|

Therefore, because of these reasons it
has not been possible for the governments to
assume control of the joint ventures despite thejr

having ownership thereof through equity
participation.

Obtaining Corporate Information
A necessity for obtaining in

ventur.e is based on g belief that information is
essential for effectjve control of the

!_.iptoq and Vaciannje (1987:

formation in the joint

» 6 No. 2
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Transfer of Technology and mana-
gerial skills

By participating in managerial and tecm&?::
aspects of the joint venture. developing counome
thought that local people could learn Srture
managerial skills to be used after the depareo
of foreign experts cither because of the nz\tuf e
service contractual terms, or because 'onnie,
process of “fading out” (Lipton and Vascid sfer,
124, 131) With resard to 1cclll1olog)’ tranrOw
governments nursed a belief (in na:eam
perspective) that their nationals "_Voul.d ‘oint
technical skills through participation mé in
venture technical aspects. On other han“.’ies,
broader perspectives dcveloping cOl"; they
lacking capital and relevant techn‘ology? their
are, sought an alternative view ©O TNCS
participation in joint venture whereby use
could come with necessary technology to bemore
in the particular enterprise. This has been erne
relevant in those enterprises which arc concch as
with exploitation of natural resources Suent o
Mminerals.'” In this respect. the Governmho Lt
Ghana entered in a joint venture with 170"201 .
of London for the purpose of exploiting ment
the Ashanti Goldfields. Likewise, the govel'f:h the
of Zambia entered into a joint venture "~ ction
Anglo-American Ltd and the Roam -Sel"aon 0
Trust Ltd, in respect of mineral exploltat:'mp
the Zambian Copper Belt. This WaS-S| inthe
because though mineral resources were Wit d not
réspective countries, they (the LD,CS) di their
POsses respective technical capability for
effective exploitation.

in this

Kills are
5€.

We have two things to note
respect. First, technical or manage"fals ca
usually acquired by people. That be'"gtheot e
it is hard to perceive as to whether 1a
alternatives to the acquisition of manager' ents
technical skills such as direct i“VeStmou
Mmanagement, service or turnkey contracts ceria
not play more or equal role in intuiting manas re
and technical skills to the nationals, comp?
with joint ventures.

' n
Secondly, TNCs have hardly I?ng
Positive motives to bring up to date techno ity
to the Third World. Once they get an opportu’
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t .
t::zlzln:]gl “5“::!')/ Pring obsolete and outdated
COmpetitiggleW ich is useless, and therefore non
contribu: in their home markets. They may
CQUipmeme suc}i technology in a form of
o o) o s o el o
& Vasciannio. 4% he joint venture (Lipton

P ey
olitical consideration

When dj .
wo:;g iﬁﬁ:ﬁﬂ ns ab°l.1t.the reasons behind third
Asante(|979r)lﬁs participation in joint venture
Which those co as lioted that there are three stages
that conclusio;il ntries underwent before reaching
their rights to . lHe has aigued that, exercising
for political | .;e f determination they struggled
end foreign or:. ependence which brought to an
that mere plz,l-tlylcal fjommation. With realization
Contro] of itical independence did not mean
Commandin Ea.tural resources arid other

ey e"actid e]'ghfs Of.the national economy,
Statements (N egislation or issued policy
Sovereign riz‘l’rere, 1968:231,251) to assert their
Tesources. Tht';;t o own and control natural
Policies throy hendf: d '"_actilal realization of the
and acq“isit%o natlonall‘zation (Picciotto, 1991)

Sante: 1979) \?lh?fhma_]onty' equity holding
of joint ventures, ich resulted into the formation

to assun;l(;he a'm, behind these moves has been
COmmandi;] a_c; _'ndicated:above, control of
esourceg wﬁ' ]e'gh‘t of the national economit
00k the £y ich, with respect to joint ventures,
Venture, Urr; of equity participation in joint
politically : orFu"ately such measures though
achieyj ignificant! have not succeeded in
ng the envisaged control.

|nc
reasi
sing government revenue

Somet; :
int‘:’J'otil:t] 3Zn;rhlrd, World countries have entered
Tvenue thro ures in order to increase government
SOme ingstan ugh the distribution of dividends- In
for the equ.tces w_h?l'e governments have opte
It has beel y.pamClpation in the joint vclantureS,
g""Vernmen Instead of the taxes which'the
Ompareq 't“ would otherwise be collectiné:
ould pe ot he revenue which the governments
een qu-tge,tt'"g through taxes, this source have
ite risky and insecure. Governments Were

risking to lose the revenue if the dividends were
not declared or if the counterpart TNC was not
managing the enterprise efficiently. For instance
the government of the Solomon Island entered
into a fisheries joint venture with a Japanese
Transitional Corporation. For fifteen years of the
joint venture it obtained no dividend from the
activities of the joint ventures."

Attracting Foreign Investment

DCs governments had
joint venture as a sign
ign investment, in the

Very often that not L
chosen to participate in a

of good will toward fore
wake of the then nationalization movement.

Connected with this has been the issue of tax
holidays as incentive to investors in a joint
venture. Also the governments could be asked
to guarantee the loans which are provided to the
joint ventures. It is argued that these incentives
hardly attract foreign investments. This is SO
because if the resources available could enable
TNCs to profitably operate they could always
establish a wholly owned enterprise regardless
of whether there are incentives or not.

Assuming future ownership of the

joint venture

In certain instances thet
entered into the joint ven
acquiring the ownership of the ventures
established either, by providing ‘fade out’
in the joint venture agreements
ernment could automatically acquire
of shares or whereby the TNCs
d under the agreement to sell
nt after some time.

hird World governments
tures for the purpose of

provisions

whereby gov
certain amount
could be requirg
certain shares to the governme

governments, because of
unpredictability of shares pricg, sought to put
provisions in the agreements whufh Fould enable
them to re-re-negotiate the joint venture

agreement on an ad hoc basis.

Governments thought to use that
er to avoid damages which could
tright nationalization of the joint
ng a given national as hostile
t, (Picciotto, 1991).”

Alternatively,

approach in ord
be caused by ou
venture, that is, posi
to foreign investmen
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Having identified those objectives the crucial
issues here remain that of determining the extent
to which governments are to remain responsible
in business interaction with the joint ventures, and
what nature of policy and legal framework should

guide governments in the changing global
economic order.

Toward beneficial role of the gov-

ernment in the international joint
ventures

New policy framework

In Part one we have shown that the governments
approach toward PDISs, in which preference was
given to joint ventures was a result of existing
economic, social and political needs ip less
developed countries. Although it is not the scope
of this paper to give judgment as to whether
governments have achieved their desired
objective3, its opinion is that in the wake of the
current move to privatize and liberalize the global
economy (including international investment)
(Picciotto: 1991) and the other pressing roles
facing the LDCs governments ' (Lipton and
Vascinnie 1987), and the fact that the desired
obje.ctive can always be achieved without
participation of the government in busipesg
arrangements with the joint partners, governmentg

in LDCs should not participate extensively in
business ventures with TNCs,

Governments should instead exercise
sound regulatory function to €nsure that forej
investment whether wholly owneq or in fo o
the joint ventureg (With private i
entrepreneurs), is we]| monitored tq ensure th
they are socially responsible ang respons'e o
the local needs, [p order to be beneﬁciall\::jéﬁ

regulatory function must b
\ > e bas
policy framework. p ing on i:eo: s(ojunc:‘
eeds o

Owing guiding policy

rable,
]

principles could be des;

investor shouly s are concemed, no foreign
investment wi be aliowed tq establish an
with Tood Wlthoutentering into the joint venture

Counterparts, |, connection with this
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where local entrepreneurs lack necessary Cap'fal’
LDCs governments should assist them by taking
affirmative action to promote them enterlr.lg. n
such joint venture by, for example, prowdmg
necessary capital backup.

Contrary to the practice of some
governments granting tax holidays a“r
exemptions as incentive to investors (Peted
(1990),"* 1990: 24-6, Mbao,'® 1986:200-1 a“h
Ngwasira,'” 1989:195), it is my opinion that suce
incentives are unwarranted for, and al‘t
detrimental to the national income of 'l:j(')ess
countries. They are nothing more than subs’l 'w
to foreign investors. Governments should l‘: om
that their primary duty is to collect taxes rznt
investors, and only initial capital i"vestmher
should be liable for tax exemption. In Ot
instances normal tax laws should apply-

In order to enhance local Skll'li;s
manpower development, the excuse of fO"l"zeir
investors to employ foreigners m-t nd
investments should be limited to managerial 2 er
high technical level where local skilled manpowo
cannot be found. It should be made pa{tcal
investors guarantee that they will employ SCS
people in their enterprises. To ensure this Lhic
should enact purposeful immigration laws ¥ the
will limit the issuance of work permits .tso
situation where it is absolutely necessary-

To ensure that LDCs are not treate(;:S
dumping place for obsolete technologys plant the
machinery, LDCs should make sure thatforﬁ
imported technology is well scrutinized be
being patented, and all agreements fe'fﬁe fter
technology transfer' are duly registered” @
thoroughly scrutiny.

t
The LDCs government shduld a(til(:zr
purposeful policies whereby TNCs whe are
investing wholly or through joint ventures ise,
only given priority where the intended enterpr'als
to greater percentage will utilize raw mater!
which are available locally.
As nationalization are no longef af:
agenda in world economics, LDCs govemme“
should not bother to lay out strategies
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acquisiti

na?io:\sz;ltil:rtl‘ througl? fade out agreements or

o : ion. ]'\lelther should they bother to

dubiogs :1 ical achievement through entering into
greements with TNCs.?!

The i i

onlyai?;)t:,: policy principles will be implemented

i o e? ;stmg regulatory framework (if any)

gOVernmee ectlw‘:ly administered by the

oo bn? agencies. The following section

. riefly the role of regulatory framework
context of the policy issues.

Conclusi
on: Toward effecti
regulatory framework v

Hithert
have :c; nLchCS goverqments, particular in Africa
providing § ntrated. in enacting legislation
Settlemert :rdestabhshment, incentives dispute
foreign iny nd other general matter related to
1986 andNestmt;nt. (C.F. Peter), 1990, Mbao,
not prOVide%»;asua, 199.1 ). Investment laws have
Cs which or regulation of the activities of the
his has beenare the major targets of those laws.
Where they 5 n?a!n!y because TNCs particularly
existin re in joint venture are subject to other

g laws of the land.??

HoWev o . .
light ofe ;(:t l']s tt_'e view of this paper that in the
activities il:u V'st'c_atlon involved in the business
Cs. to on olving :TNCS, it is advisable for
the activitie:at: specialized agencies to regulate
ighlighte d at:)o TNC} particularly on the issues
'egislation Shou\lls. It is also advisable that special
N which TNC b‘? created to regulate business

s are involved.

If LD

actiVitiZSg %er?mems succeed in regulating the

Tespective ¢o NCS for the benefit of their

role, than d~untne5, that will be more beneficial

Ventures vi irect equity participation in joint
ith them.
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NOTES

"~

See Joint Ventures and their relation to
Aid Programmes; New Zealand

Institute of Economic research,
Wellington, 1978,

See For instance Tanganyika Invest-
ment Protection Act of 1963 and
Cameroonian Investment Code of

1960. They have been discussed by

CM Peter (a) and Ngwasiri C.N.

This paper will dea] specifically with
less developed countries in Africa
with random examples from other |ess
developed countries,

This was in line with the United
Nations General Assembly (UNGA)
Resolution No 1803 of 1962 on
Permanent Sovereignty Over Natural
Resources of Sovereign States.

Act No. 32 of 1968 (Zambia).

6

12

It has been sometimes trans!atedf?’t;e
Familihood. For the blueprint (Lre
said egalitarian policy see N‘%%;)_
(1968:231) and Yeager (1982:

. . ce
Interestingly, in Tanzania for ms(;':l):e,
after a lot of damages had been o
the government enacted the la;\;
stipulated that for a person t(t)he bl
appointed to directorship in e P the
enterprise or a joint venture e ave
government is a partner, he m o
some knowledge and expenencij e
the business being undertaken bY
venture.

n
A striking analogy can Pe fou:il:, he
Shivji (1976:89). In this r.<35_‘le (s
discovered that nine top CiV1 Sf
in Tanzania shared 115 post Oises in
directorships of public enterpr e
Tanzania'! Although these data "he
outdated somehow, they reflec
reality.

No I supra pg. 11

When Tanzania nationalised Ofr
acquired the majority sh.ares Oany
privately owned enterprises mort he
people demonstrated to supp ond
move because ‘it brought to an .

the exploitation of man to man
ushered in the era of economic was an
equality’ (Nyerere 1968), This
important political score

ipston
This explanation is based on Lipstofi
and Vasciannie (pg. 127)

According to Piccioto countries like
Tanzania, Burma and Albania were
deemed to be hostile to foreign
investors because of outright )
natinalisation they did. Tanzania for
instance in order to clean its emerge
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20

2l

22

enacted National Investment Promo.-
tion and Protection Act (1990) ‘which
goes further than necessary to attract
foreign investors.

E.g. enhancing social services,
infrastructures and maintaining law
and order.

For Tanzania
For Zambia
For Cameroon.

This has been also suggested by
Lipton and Vasciannie (pg. 125)

E.g Turnkeys, servicing agreements
and patents/trademark licensing
agreements.

In Nigeria for instance, under a
National Office of Industrial Property
Act, such agreement should be
registered, failure of it they will be
unenforceable before the court of law

Lipton and Vasciannie (Pg. 120) have
given an example of West African
States which announced that it haq
entered into 50-50 joint venture with
TNCs thus ushering in the new era of
State - TNC cooperation, without
diSClosing that shares allocated to the
State did not carry voting rights nor
right to a portion of dividend.

A good example can be found in s
Tanzania where there are laws SUC!‘
Income Tax Act of 1973, Compani®s
Ordinance (Cap 212), Fair Trade
Practice Act of 1994, among others-
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